
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 07-cv-00644-WDM-KLM

EDWARD J. KERBER,
NELSON B. PHELPS, 
JOANNE WEST,
NANCY A. MEISTER,
THOMAS J. INGEMANN, JR.,
MARTHA A. LENSINK,
SAMUEL G. STRIZICH,
Individually, and as Representative of plan participants
and plan beneficiaries of the QWEST GROUP LIFE INSURANCE PLAN, 

Plaintiffs,
vs.

QWEST GROUP LIFE INSURANCE PLAN, 
QWEST EMPLOYEES BENEFIT COMMITTEE,
QWEST PLAN DESIGN COMMITTEE,
QWEST COMMUNICATIONS INTERNATIONAL, INC.,

Defendants.
_______________________________________________________________________

UNOPPOSED  MOTION TO SUBMIT BOTH SUPPLEMENTAL AUTHORITY –
U.S.  SUPREME  COURT  DECISION  IN  KENNEDY  – and

 SUPPLEMENTAL EXHIBIT NEWLY PRODUCED BY DEFENDANTS
_______________________________________________________________________

Plaintiffs file this unopposed motion to submit both supplemental U.S Supreme

Court authority - the Kennedy case announced yesterday - and a supplemental exhibit

newly disclosed yesterday by Defendants, and state as follows:

1. On December 2, 2008, Plaintiffs respectfully requested this Court to

suspend rulings on the numerous pending dispositive motions in this Kerber case because

the Supreme Court was expected to soon address an important ERISA principle in the

case of Kennedy v. Plan Administrator For Dupont Savings and Investment Plan, Case

No. 07-636. (See Plaintiffs’ motion, Docket 130, Defendants’ response, Docket 131 and

Plaintiffs’ reply, Docket 133).
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1 The 1998 Plan document expressly incorporates the Group Contract
terms:

“Plan” means the U S WEST Group Life Insurance Plan set forth herein,
together with the Contracts, if any, and the Appendices attached hereto, as
amended from time to time.”

(See Docket 125-2 at QL10119).  See also Section 5.2 of the 1998 Plan document stating
“payment of benefits shall be in accordance with the Plan and the applicable Contracts”
(Id. at QL10132).  “Contract” means and includes the insurance policy agreement
between the Plan sponsor and an insurance company.  (Id. at QL10116).  

-2-

2. After holding an oral argument hearing in Kennedy, the Supreme Court

ordered the parties to submit supplemental briefing on the “plan documents rule”, ERISA

Section 404(a)(1)(D), 29 U.S.C. § 1104(a)(1)(D).   That same statutory provision is

implicated in Plaintiffs’ claims and addressed in the pending dispositive motions,

including Plaintiffs’ motion for summary judgment (Docket No. 66) filed on April 1,

2008.   Plaintiffs contend that “[r]etroactive application of Plan Amendment 2006-1

violates the “Prior Loss Proviso,” and, therefore, Plan Administrators failed to act in

accordance with the rules of the 1998  Plan document, as required by ERISA Section

404(a)(1)(D), 29 U.S.C. § 1104(a)(1)(D).  (Docket 67, brief at p. 14).  Plaintiffs have also

argued that since the 1998 Plan Document incorporates the Group Contract between

Qwest and Prudential, there must be compliance with the terms of the Group Contract.  

(See Docket 125-1 at p. 6). 1 

3. The Group Contract states that no amendment to the Group Contract to

reduce benefits is valid before it is signed by both Qwest and Prudential.  (See Docket

108-6 at QL08262).   The Group Contract does not permit an  informal oral amendment

to effect a change in benefits.  (Id.).   When the dispositive motions were being briefed,

Defendants conceded that Qwest had not yet signed any amendment to the Group
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Contract so as to reduce Plan benefits.  (See Docket 108-14, Ewing Dec. at ¶ 6 “Qwest

did not sign the 2007 Amendment”;  Docket 108-8 at QL08374;  Docket 122, pp. 1-2 at ¶

26).

4. Yesterday, the Supreme Court entered a unanimous decision in Kennedy v.

Plan Administrator for DuPont Savings and Investment, --- S.Ct. ----, 2009 WL 160440,

U.S., January 26, 2009 (NO. 07-636), a copy of which slip opinion is submitted herewith

as Exhibit 1.  As expected, the outcome of the Kennedy case turned on whether or not

there had been compliance with the plan’s specific terms, the “plan documents rule.” 

Justice Souter, writing for the Court, pointed out that the “case does as well as any other 

in pointing out the wisdom of protecting the plan documents rule” (Exhibit 1, slip. op. at

p. 13).   The Court ruled that there is a “bright-line requirement to follow plan documents

in distributing benefits”.  (Id. at p. 12).   In short, the Kennedy decision supports

Plaintiffs-Retirees’ position.   The Court’s ruling confirms that ERISA provides no

exception to the plan administrator's duty to act in accordance with plan documents:

The plan administrator is obliged to act “in accordance with the
documents and instruments governing the plan insofar as such documents
and instruments are consistent with the provisions of [Title I] and [Title
IV] of [ERISA],” § 1104(a)(1)(D), and the Act provides no exemption
from this duty when it comes time to pay benefits.

(Id. at p. 11).  Likewise, the Tenth Circuit proclaims “we have repeatedly rejected efforts

to stray from the express terms of a plan, regardless of whom those express terms may

benefit.”  Allison v. Bank One-Denver, 289 F.3d 1223, 1236 (10th Cir. 2002) (citations

omitted) (commenting “[r]esort to a plan's terms in the event of a dispute should not

require the prescience of a clairvoyant as to whether an amendment has occurred.” 
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5. Yesterday, after Plaintiffs’ counsel informed defense counsel about the

Kennedy decision, defense counsel reacted by immediately delivering to Plaintiffs’

counsel some newly created papers, including the document which is submitted herewith

as Exhibit 2.  

6. Exhibit 2 is the very purported amendment to the Group Contract to

reduce benefits to a flat $10,000 which amendment Qwest had not previously signed.  It

now shows an execution date of January 21, 2009.  (Exhibit 2 at QL10224).  Qwest

Director, Health, Life and Disability Erik Ammidown, who is also a member of both

Defendant Qwest Employee Benefits Committee and Defendant Qwest Plan Design

Committee, states in his January 21, 2009 dated transmittal letter to Prudential that he

executed the amendment to the Group Contract “in response to the meritless issue that

plaintiffs have raised in the lawsuit and to remove any possible doubt that the attached

documents are fully effective.”  (Id. at QL10221).

7. But, Kennedy proves Plaintiffs’ claims are not meritless.   In Kennedy, the

Supreme Court ruled that since Mr. Kennedy had not executed a new beneficiary

designation form, his plan benefits had to be distributed upon his death in compliance

with the terms of the existing beneficiary designation form he executed long before his

divorce in which form he named his wife as sole beneficiary.  The Supreme Court opined

that it did not matter that Mr. Kennedy and his wife later had an understanding via their

divorce proceedings that, as his ex-wife, she intended to waive her right to receive his

plan benefits.  The Court confirmed that “. . . ERISA forecloses any justification for

enquiries into nice expressions of intent.”   (Exhibit 1, slip op. at p. 11).  The Court ruled

that Mr. Kennedy’s plan benefits had to be distributed to his ex-wife as dictated by plan
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terms, in conformity with an existing beneficiary designation form.

8. Here, Plaintiffs contend that despite any announcement by Qwest to its 

retirees that their Plan benefits were to be reduced, and despite any informal

understanding on the part of Qwest and Prudential that they intended to reduce Plan

benefits, the Plan documents were not in order so as to allow reduced payments to

beneficiaries of deceased retirees.   The uncontradicted evidence is that for just over three

full years - 2006, 2007 and 2008 - Qwest Defendants did not comply with the terms of

the 1998 Plan Document and the incorporated Group Contract terms when administering

Plan benefits.   During January 1, 2006 through January 20, 2009, at least a thousand

Plan beneficiaries, including Plaintiff Lensink and Plaintiff Strizich, received only a

$10,000 payment which minimal payment was not in compliance with the terms of the

1998 Plan Document and the incorporated Group Contract terms.  Kennedy mandates that

Plan benefits should have been paid out in exact compliance with Plan terms.

9. Certificate of Compliance with Local Rule 7.1:   Prior to filing this

motion, the undersigned asked counsel for Qwest Defendants whether or not there would

be any objection to Plaintiffs’ filing the Kennedy decision as supplemental authority and

Plaintiffs submitting as a supplemental exhibit the newly produced January 21, 2009

dated plan amendment to the Group Contract.  By email, defense counsel Chris Koenigs

responded stating “it might make sense for plaintiffs to file a single motion regarding

both Kennedy and the recently-disclosed documents” and that Qwest “has no objection to

the motion, provided it is afforded an opportunity to file a brief responding to plaintiffs’

arguments.”
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WHEREFORE, Plaintiffs respectfully request the Court to grant this motion and

accept and consider as supplemental authority, Exhibit 1, the U.S. Supreme Court’s

January 26, 2009 decision in Kennedy addressing “the plan documents issue.”  In

addition, Plaintiffs respectfully request the Court to accept Exhibit 2 submitted herewith -

the January 21, 2009 amendment to the Group Contract executed by both Qwest and

Prudential - which Exhibit 2 is submitted in support of Plaintiffs’ motion for summary

judgment and in support of Plaintiffs’ opposition to Defendants’ pending motions for

summary judgment.

Dated:   January 27, 2009 s/  Curtis L. Kennedy
Curtis L. Kennedy
8405 East Princeton Avenue
Denver, CO  80237-1741
Telephone:  303-770-0440
Facsimile:   303-843-0360
e-mail  CurtisLKennedy@aol.com
Attorney for Plaintiffs

Case 1:07-cv-00644-WDM-KLM     Document 135      Filed 01/27/2009     Page 6 of 7



-7-

CERTIFICATE OF SERVICE

I hereby certify that on the 27th day of January, 2009, a true and correct copy of the above and
foregoing document, together with Exhibits 1-2, was electronically filed with the Clerk of the Court using
the CM/ECF system and a courtesy copy was emailed to Defendants’ counsel of record as follows:

Christopher J. Koenigs, Esq.
Michael B. Carroll, Esq.
SHERMAN & HOWARD, L.L.C.
633 17th Street, Suite 3000
Denver, CO 80202
Tele:  303-299-8458
Fax:   303-298-0940
ckoenigs@sah.com (Chris Koenigs, Esq.)
mcarroll@sah.com  (Michael Carroll, Esq.)
Counsel for Qwest Defendants

Also, copy of the same was delivered via email to Plaintiffs as follows:

Edward J. Kerber
33302  Neacoxie Lane
Warrenton,  OR  97146
EJKMAK@aol.com (Edward J. Kerber)

Nelson B. Phelps
1500 So.  Macon  St.
Aurora,  CO  80012-5141
nbphelps@woldnet.att.net (Nelson B. Phelps)

Joanne West
10172 South Miner Drive
South Jordan, UT  84095-2421
bikenbabe@Qwest.net (Joanne West)

Samuel G. Strizich
27605 N. 61st Place
Scottsdale,  AZ  85262-6741
Tele:  480-515-3516
Cell:   602-620-3118
sams4fishing@cox.net (Sam Strizich) 

Nancy A.  Meister
12400 48th Ave., N.
Plymouth, MN  55442-2008
dnmeister@g.mail (Nancy A. Meister)

Thomas J. Ingemann, Jr.
955 Ford Road
Newport,  MN  55055-1515
tingemann@comcast.net (Thomas Ingemann)

Marty A. Lensink
1309 Campbell Ave.
Prescott, AZ  86301-1503
martylensink@hotmail.com (Marty Lensink)

/s Curtis L. Kennedy
Curtis L. Kennedy
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 07-cv-00644-WDM-KLM

EDWARD J. KERBER,
NELSON B. PHELPS, 
JOANNE WEST,
NANCY A. MEISTER,
THOMAS J. INGEMANN, JR.,
MARTHA A. LENSINK,
SAMUEL G. STRIZICH,
Individually, and as Representative of plan participants
and plan beneficiaries of the QWEST GROUP LIFE INSURANCE PLAN, 

Plaintiffs,
vs.

QWEST GROUP LIFE INSURANCE PLAN, 
QWEST EMPLOYEES BENEFIT COMMITTEE,
QWEST PLAN DESIGN COMMITTEE,
QWEST COMMUNICATIONS INTERNATIONAL, INC.,

Defendants.
______________________________________________________________________

Exhibit  1
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Only the Westlaw citation is currently available.
Supreme Court of the United States

Kari E. KENNEDY, executrix of the Estate of
Kennedy, Deceased, Petitioner,

v.
PLAN ADMINISTRATOR FOR DuPONT SAV-

INGS AND INVESTMENT PLAN et al.
No. 07-636.

Argued Oct. 7, 2008.
Decided Jan. 26, 2009.

Background: Estate of participant in savings and
investment plan (SIP) sued plan administrator un-
der Employee Retirement Income Security Act (
ERISA), seeking to recover benefits. The United
States District Court for the Eastern District of
Texas, Keith F. Giblin, United States Magistrate
Judge, granted summary judgment in favor of es-
tate. The United States Court of Appeals for the
Fifth Circuit, Barksdale, Circuit Judge, 497 F.3d
426, affirmed in part and vacated and rendered in
part. Certiorari was granted.

Holdings:The United States Supreme Court, Justice
Souter, held that:
(1) federal common-law waiver signed by parti-
cipant's ex-spouse did not invoke ERISA's antiali-
enation provision, abrogating McGowan v. NJR
Serv. Corp., 423 F.3d 241, and
(2) plan administrator had duty under ERISA to
follow participant's beneficiary designation over
conflicting federal common-law waiver, abrogating
Altobelli v. IBM Corp., 77 F.3d 78, Mohamed v.
Kerr, 53 F.3d 911, Brandon v. Travelers Ins. Co.,
18 F.3d 1321, Fox Valley & Vicinity Constr. Work-
ers Pension Fund v. Brown, 897 F.2d 275, Strong v.
Omaha Constr. Industry Pension Plan, 701 N.W.2d
320, and Keen v. Weaver, 121 S.W.3d 721.

Affirmed.

West Headnotes

[1] Divorce 134 252.3(4)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k248 Disposition of Property

134k252.3 Particular Property or Interests
and Mode of Allocation

134k252.3(4) k. Insurance, Retirement,
or Pension Rights. Most Cited Cases

Labor and Employment 231H 580

231H Labor and Employment
231HVII Pension and Benefit Plans

231HVII(I) Persons Entitled to Benefits
231Hk578 Waiver of Benefits

231Hk580 k. Waiver by Spouse or
Former Spouse; Effect of Divorce. Most Cited
Cases
Federal common-law waiver signed by savings and
investment plan (SIP) participant's former spouse as
part of divorce decree did not constitute assignment
or alienation of former spouse's interest in SIP be-
nefits, and thus did not invoke ERISA's antialiena-
tion provision applicable to covered pension benefit
plans; former spouse did not attempt to direct her
interest to participant's estate or any other potential
beneficiary; abrogating McGowan v. NJR Serv.
Corp., 423 F.3d 241. Employee Retirement Income
Security Act, 29 U.S.C.A. § 1056(d)(1); 26 C.F.R.
§ 1.401(a)-13(c)(1)(ii).

[2] Labor and Employment 231H 580

231H Labor and Employment
231HVII Pension and Benefit Plans

231HVII(I) Persons Entitled to Benefits
231Hk578 Waiver of Benefits

231Hk580 k. Waiver by Spouse or
Former Spouse; Effect of Divorce. Most Cited
Cases
Although savings and investment plan (SIP) parti-
cipant's former spouse had signed federal common-

--- S.Ct. ---- Page 1
--- S.Ct. ----, 2009 WL 160440 (U.S.), 09 Cal. Daily Op. Serv. 957
(Cite as: 2009 WL 160440 (U.S.))

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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law waiver as part of divorce decree, plan adminis-
trator had duty, pursuant to ERISA's plan docu-
ments rule, to follow participant's conflicting bene-
ficiary designation, which continued to list ex-
spouse at time of participant's death; waiver was
not qualified domestic relations order (QDRO), and
ex-spouse had not disclaimed her interest in SIP be-
nefits using plan's specified method; abrogating
Altobelli v. IBM Corp., 77 F.3d 78, Mohamed v.
Kerr, 53 F.3d 911, Brandon v. Travelers Ins. Co.,
18 F.3d 1321, Fox Valley & Vicinity Constr. Work-
ers Pension Fund v. Brown, 897 F.2d 275, Strong v.
Omaha Constr. Industry Pension Plan, 701 N.W.2d
320, Keen v. Weaver, 121 S.W.3d 721. Employee
Retirement Income Security Act, 29 U.S.C.A. §§
1056(d)(3), 1104(a)(1)(D).

SyllabusFN*

FN* The syllabus constitutes no part of the
opinion of the Court but has been prepared
by the Reporter of Decisions for the con-
venience of the reader. See United States v.
Detroit Timber & Lumber Co., 200 U.S.
321, 337, 26 S.Ct. 282, 50 L.Ed. 499.

*1 The Employee Retirement Income Security Act
of 1974 ( ERISA), as relevant here, obligates ad-
ministrators to manage ERISA plans “in accord-
ance with the documents and instruments govern-
ing” them, 29 U.S.C. § 1104(a)(1)(D); requires
covered pension benefit plans to “provide that be-
nefits ... may not be assigned or alienated,”§
1056(d)(1); and exempts from this bar qualified do-
mestic relations orders (QDROs), § 1056(d)(3). The
decedent, William Kennedy, participated in his em-
ployer's savings and investment plan (SIP), with
power both to designate a beneficiary to receive the
funds upon his death and to replace or revoke that
designation as prescribed by the plan administrator.
Under the terms of the plan, if there is no surviving
spouse or designated beneficiary at the time of
death, distribution is made as directed by the es-
tate's executor or administrator. Upon their mar-
riage, William designated Liv Kennedy his SIP be-
neficiary and named no contingent beneficiary.

Their subsequent divorce decree divested Liv of her
interest in the SIP benefits, but William did not ex-
ecute a document removing Liv as the SIP benefi-
ciary. On William's death, petitioner Kari Kennedy,
his daughter and the executrix of his Estate, asked
for the SIP funds to be distributed to the Estate, but
the plan administrator relied on William's designa-
tion form and paid them to Liv. The Estate filed
suit, alleging that Liv had waived her SIP benefits
in the divorce and thus respondents, the employer
and the SIP plan administrator (together, DuPont),
had violated ERISA by paying her. As relevant
here, the District Court entered summary judgment
for the Estate, ordering DuPont to pay the benefits
to the Estate. The Fifth Circuit reversed, holding
that Liv's waiver was an assignment or alienation of
her interest to the Estate barred by § 1056(d)(1).

Held:

1. Because Liv did not attempt to direct her interest
in the SIP benefits to the Estate or any other poten-
tial beneficiary, her waiver did not constitute an as-
signment or alienation rendered void under §
1056(d)(1). Pp. ---- - ----.

(a) Given the legal meaning of “assigned” and
“alienated,” it is fair to say that Liv did not assign
or alienate anything to William or to the Estate. The
Fifth Circuit's broad reading-that Liv's waiver indir-
ectly transferred her interest to the next possible be-
neficiary, here the Estate-is questionable. It would
be odd to speak of an estate as the transferee of its
own decedent's property or of the decedent in his
lifetime as his own transferee. It would also be
strange under the Treasury Regulation that defines
“assignment” and “alienation.” Moreover, it is dif-
ficult to see how certain waivers not barred by the
antialienation provision e.g., a surviving spouse's
ability to waive a survivor's annuity or lump-sum
payment, see Boggs v. Boggs, 520 U.S. 833, 843; ,
117 S.Ct. 1754, 138 L.Ed.2d 45 29U.S.C. §§
1055(a), (b)(1)(C), (c)(2), would be permissible un-
der the Fifth Circuit's reading. These doubts, and
exceptions calling the Fifth Circuit's reading into
question, point the Court toward the law of trusts

--- S.Ct. ---- Page 2
--- S.Ct. ----, 2009 WL 160440 (U.S.), 09 Cal. Daily Op. Serv. 957
(Cite as: 2009 WL 160440 (U.S.))
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that “serves as ERISA's backdrop.” Beck v. PACE
Int'l Union, 551 U.S. 96, 101, 127 S.Ct. 2310, 168
L.Ed.2d 1. Section 1056(d)(1) is much like a spend-
thrift trust provision barring assignment or aliena-
tion of a benefit, see Boggs, supra, at 852, and the
cognate trust law is highly suggestive here. The
general principle that a designated spendthrift bene-
ficiary can disclaim his trust interest magnifies the
improbability that a statute written with an eye on
the old law would effectively force a beneficiary to
take an interest willy-nilly. The Treasury reads its
own regulation to mean that the antialienation pro-
vision is not violated by a beneficiary's waiver
“where the beneficiary does not attempt to direct
her interest in pension benefits to another per-
son.”Brief for United States as Amicus Curiae 18.
Being neither “plainly erroneous [n]or inconsistent
with the regulation,” the Treasury Department's in-
terpretation is controlling. Auer v. Robbins, 519
U.S. 452, 461, 117 S.Ct. 905, 137 L.Ed.2d 79.
ERISA's QDRO provisions shed no light on the
validity of a waiver by a non-QDRO. Pp. ---- - ----.

(b) DuPont's additional reasons for saying that
ERISA barred Liv's waiver are unavailing. Pp. ----
- ----.

*2 2. Although Liv's waiver was not nullified by §
1056's express terms, the plan administrator did its
ERISA duty by paying the SIP benefits to Liv in
conformity with the plan documents. ERISA
provides no exception to the plan administrator's
duty to act in accordance with plan documents.
Thus, the Estate's claim stands or falls by “the
terms of the plan,” 29 U.S.C. § 1132(a)(1)(B), a
straightforward rule that lets employers “ ‘establish
a uniform administrative scheme, [with] a set of
standard procedures to guide processing of claims
and disbursement of benefits,’ “ Egelhoff v. Egel-
hoff, 532 U.S. 141, 148, 121 S.Ct. 1322, 149
L.Ed.2d 264. By giving a plan participant a clear
set of instructions for making his own instructions
clear, ERISA forecloses any justification for en-
quiries into expressions of intent, in favor of the
virtues of adhering to an uncomplicated rule. Less

certain rules could force plan administrators to ex-
amine numerous external documents purporting to
be waivers and draw them into litigation like this
over those waivers' meaning and enforceability.
The guarantee of simplicity is not absolute, since a
QDRO's enforceability may require an administrat-
or to look for beneficiaries outside plan documents
notwithstanding § 1104(a)(1)(D). But an adminis-
trator enforcing a QDRO must be said to enforce
plan documents, not ignore them, and a QDRO en-
quiry is relatively discrete, given its specific and
objective criteria. These are good and sufficient
reasons for holding the line, just as the Court did in
holding that ERISA preempted state laws that
could blur the bright-line requirement to follow
plan documents in distributing benefits. See Boggs,
supra, at 850, and Egelhoff, supra, at 143.What
goes for inconsistent state law goes for a federal
common law of waiver that might obscure a plan
administrator's duty to act “in accordance with the
documents and instruments.” See Mertens v. Hewitt
Associates, 508 U.S. 248, 259, 113 S.Ct. 2063, 124
L.Ed.2d 161. This case points out the wisdom of
protecting the plan documents rule. Under the SIP,
Liv was William's designated beneficiary. The plan
provided a way to disclaim an interest in the SIP
account, which Liv did not purport to follow. The
plan administrator therefore did exactly what §
1104(a)(1)(D) required and paid Liv the benefits.
Pp. ---- - ----.

497 F. 3d 426, affirmed.

SOUTER, J., delivered the opinion for a unanimous
Court.

CERTIORARI TO THE UNITED STATES
COURT OF APPEALS FOR THE FIFTH CIR-
CUIT
David A. Furlow, for petitioners.
Leondra R. Kruger, for United States as amicus
curiae, by special leave of the Court.
Mark I. Levy, for respondents.
Stacy L. Kelly, Houston, Texas, David A. Furlow,
Kevin Pennell, Morgan Gaskin, Thompson &
Knight LLP, Houston, Texas, for Petitioner Kari

--- S.Ct. ---- Page 3
--- S.Ct. ----, 2009 WL 160440 (U.S.), 09 Cal. Daily Op. Serv. 957
(Cite as: 2009 WL 160440 (U.S.))

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.

Case 1:07-cv-00644-WDM-KLM     Document 135-2      Filed 01/27/2009     Page 4 of 14

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2012447167
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2012447167
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2012447167
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2012447167
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=29USCAS1056&FindType=L&ReferencePositionType=T&ReferencePosition=SP_e07e0000a9f57
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1997053629
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1997053629
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1997053629
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=29USCAS1056&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=29USCAS1056&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=29USCAS1132&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2001232370
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2001232370
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2001232370
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2001232370
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=29USCAS1104&FindType=L&ReferencePositionType=T&ReferencePosition=SP_ba430000991d0
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1993113762
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1993113762
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1993113762
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1993113762
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=29USCAS1104&FindType=L&ReferencePositionType=T&ReferencePosition=SP_ba430000991d0
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=29USCAS1104&FindType=L&ReferencePositionType=T&ReferencePosition=SP_ba430000991d0
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&SerialNum=2012920329
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0263202201&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0177723701&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0359936601&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0121600401&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0323430901&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0177723701&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0352160101&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0370868001&FindType=h


Ellen Kennedy.
John M. Vine, Seth J. Safra, Theodore P. Metzler,
Covington & Burling LLP, Washington, DC, Ray-
mond Michael Ripple, Lori K. Knauer, Donna L.
Goodman, Wilmington, DE, Mark I. Levy, Adam
H. Charnes, C. Allen Garrett, Jr., Sean M. Green,
Kilpatrick Stockton LLP, Washington, DC, for Re-
spondents.For U.S. Supreme Court briefs, see:2008
WL 1989772 (Pet.Brief)2008 WL 2703842
(Resp.Brief)2008 WL 3336770 (Reply.Brief)2008
WL 4886577 (Pet.Supp.Brief)2008 WL 4886578
(Resp.Supp.Brief)

Justice SOUTER delivered the opinion of the
Court.
*3 The Employee Retirement Income Security Act
of 1974 ( ERISA), 88 Stat. 829, 29 U.S.C. § 1001
et seq., generally obligates administrators to man-
age ERISA plans “in accordance with the docu-
ments and instruments governing” them.§
1104(a)(1)(D). At a more specific level, the Act re-
quires covered pension benefit plans to “provide
that benefits ... under the plan may not be assigned
or alienated,”§ 1056(d)(1), but this bar does not ap-
ply to qualified domestic relations orders (QDROs),
§ 1056(d)(3). The question here is whether the
terms of the limitation on assignment or alienation
invalidated the act of a divorced spouse, the desig-
nated beneficiary under her ex-husband's ERISA
pension plan, who purported to waive her entitle-
ment by a federal common law waiver embodied in
a divorce decree that was not a QDRO. We hold
that such a waiver is not rendered invalid by the
text of the antialienation provision, but that the plan
administrator properly disregarded the waiver ow-
ing to its conflict with the designation made by the
former husband in accordance with plan docu-
ments.

I

The decedent, William Kennedy, worked for E.I.
DuPont de Nemours & Company and was a parti-
cipant in its savings and investment plan (SIP),
with power both to “designate any beneficiary or

beneficiaries ... to receive all or part” of the funds
upon his death, and to “replace or revoke such des-
ignation.” App. 48.The plan requires “[a]ll author-
izations, designations and requests concerning the
Plan [to] be made by employees in the manner pre-
scribed by the [plan administrator],”id., at 52, and
provides forms for designating or changing a bene-
ficiary, id., at 34, 56-57.If at the time the parti-
cipant dies “no surviving spouse exists and no be-
neficiary designation is in effect, distribution shall
be made to, or in accordance with the directions of,
the executor or administrator of the decedent's es-
tate.”Id., at 48.

The SIP is an ERISA“ ‘employee pension benefit
plan,’ “ 497 F.3d 426, 427 (C.A.5 2007); 29 U.S.C.
§ 1002(2), and the parties do not dispute that the
plan satisfies ERISA's antialienation provision, §
1056(d)(1), which requires it to “provide that bene-
fits provided under the plan may not be assigned or
alienated.” FN1The plan does, however, permit a
beneficiary to submit a “qualified disclaimer” of
benefits as defined under the Tax Code, see 26
U.S.C. § 2518, which has the effect of switching
the beneficiary to an “alternate ... determined ac-
cording to a valid beneficiary designation made by
the deceased.” Supp. Record 86-87 (Exh. 15).

FN1. The plan states that “[e]xcept as
provided by Section 401(a)(13) of the
[Internal Revenue] Code, no assignment of
the rights or interests of account holders
under this Plan will be permitted or recog-
nized, nor shall such rights or interests be
subject to attachment or other legal pro-
cesses for debts.”App. 50-51. Title 26
U.S.C. § 401(a)(13)(A), in language sub-
stantially tracking the text of § 1056(d)(1),
provides that “[a] trust shall not constitute
a qualified trust under this section unless
the plan of which such trust is a part
provides that benefits provided under the
plan may not be assigned or alienated.”

In 1971, William married Liv Kennedy, and, in
1974, he signed a form designating her to take be-
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nefits under the SIP, but naming no contingent be-
neficiary to take if she disclaimed her interest. 497
F.3d, at 427.William and Liv divorced in 1994,
subject to a decree that Liv “is ... divested of all
right, title, interest, and claim in and to ... [a]ny and
all sums ... the proceeds [from], and any other
rights related to any ... retirement plan, pension
plan, or like benefit program existing by reason of
[William's] past or present or future employ-
ment.”App. to Pet. for Cert. 64-65. William did not,
however, execute any documents removing Liv as
the SIP beneficiary, 497 F.3d, at 428, even though
he did execute a new beneficiary-designation form
naming his daughter, Kari Kennedy, as the benefi-
ciary under DuPont's Pension and Retirement Plan,
also governed by ERISA.

*4 On William's death in 2001, petitioner Kari
Kennedy was named executrix and asked DuPont to
distribute the SIP funds to William's Estate. Ibid.
DuPont, instead, relied on William's designation
form and paid the balance of some $400,000 to Liv.
Ibid. The Estate then sued respondents DuPont and
the SIP plan administrator (together, DuPont),
claiming that the divorce decree amounted to a
waiver of the SIP benefits on Liv's part, and that
DuPont had violated ERISA by paying the benefits
to William's designee.FN2

FN2. The Estate now says that William's
beneficiary-designation form for the Pen-
sion and Retirement Plan applied to the
SIP as well, but the form on its face ap-
plies only to DuPont's “Pension and Re-
tirement Plan.” App. 62. In the District
Court, in fact, the Estate stipulated that
William “never executed any forms or doc-
uments to remove or replace Liv Kennedy
as his sole beneficiary under either the SIP
or [a plan that merged into the SIP].”Id., at
28.In any event, the Estate did not raise
this argument in the Court of Appeals, and
we will not address it in the first instance.
See Taylor v. Freeland & Kronz, 503 U.S.
638, 645-646, 112 S.Ct. 1644, 118 L.Ed.2d

280 (1992).

So far as it matters here, the District Court entered
summary judgment for the Estate, to which it
ordered DuPont to pay the value of the SIP bene-
fits. The court relied on Fifth Circuit precedent es-
tablishing that a beneficiary can waive his rights to
the proceeds of an ERISA plan “ ‘provided that the
waiver is explicit, voluntary, and made in good
faith.’ “ App. to Pet. for Cert. 38 (quoting Manning
v. Hayes, 212 F.3d 866, 874 (C.A.5 2000)).

The Fifth Circuit nonetheless reversed, distinguish-
ing prior decisions enforcing federal common law
waivers of ERISA benefits because they involved
life-insurance policies, which are considered
“ ‘welfare plan[s]’ “ under ERISA and con-
sequently free of the antialienation provision. 497
F.3d, at 429. The Court of Appeals held that Liv's
waiver constituted an assignment or alienation of
her interest in the SIP benefits to the Estate, and so
could not be honored. Id., at 430.The court relied
heavily on the ERISA provision for bypassing the
antialienation provision when a marriage breaks up:
under 29 U.S.C. § 1056(d)(3),FN3 a court order
that satisfies certain statutory requirements is
known as a qualified domestic relations order,
which is exempt from the bar on assignment or ali-
enation. Because the Kennedys' divorce decree was
not a QDRO, the Fifth Circuit reasoned that it could
not give effect to Liv's waiver incorporated in it,
given that “ ERISA provides a specific mechanism-
the QDRO-for addressing the elimination of a
spouse's interest in plan benefits, but that mechan-
ism is not invoked.” 497 F.3d, at 431.

FN3.Section 1056(d)(3)(A) provides that
the antialienation provision “shall apply to
the creation, assignment, or recognition of
a right to any benefit payable with respect
to a participant pursuant to a domestic rela-
tions order, except that paragraph (1) shall
not apply if the order is determined to be a
qualified domestic relations order.”

We granted certiorari to resolve a split among the
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Courts of Appeals and State Supreme Courts over a
divorced spouse's ability to waive pension plan be-
nefits through a divorce decree not amounting to a
QDRO.FN4552 U.S. ---- (2008). We subsequently
realized that this case implicates the further split
over whether a beneficiary's federal common law
waiver of plan benefits is effective where that
waiver is inconsistent with plan documents,FN5

and after oral argument we invited supplemental
briefing on that latter issue, upon which the disposi-
tion of this case ultimately turns. We now affirm,
albeit on reasoning different from the Fifth Circuit's
rationale.

FN4. Compare Altobelli v. IBM Corp., 77
F.3d 78 (C.A.4 1996) (federal common law
waiver in divorce decree does not conflict
with antialienation provision); Fox Valley
& Vicinity Constr. Workers Pension Fund
v. Brown, 897 F.2d 275 (C.A.7 1990) (en
banc) (same); Keen v. Weaver, 121 S.W.3d
721 (Tex.2003) (same), with McGowan v.
NJR Serv. Corp., 423 F.3d 241 (C.A.3
2005) (federal common law waiver in di-
vorce decree barred by antialienation pro-
vision).

FN5. Compare Altobelli,supra (federal
common law waiver controls); Mohamed v.
Kerr, 53 F.3d 911 (C.A.8 1995) (same);
Brandon v. Travelers Ins. Co., 18 F.3d
1321 (C.A.5 1994) (same); Fox Valley, 897
F.2d 275 (same); Strong v. Omaha Constr.
Industry Pension Plan, 270 Neb. 1, 701
N.W.2d 320 (2005) (same); Keen,supra
(same), with Metropolitan Life Ins. Co. v.
Marsh, 119 F.3d 415 (C.A.6 1997) (plan
documents control); Krishna v. Colgate
Palmolive Co., 7 F.3d 11 (C.A.2 1993)
(same).

II

A

*5 [1] By its terms, the antialienation provision, §
1056(d)(1), requires a plan to provide expressly that
benefits be neither “assigned” nor “alienated,” the
operative verbs having histories of legal meaning:
to “assign” is “[t]o transfer; as to assign property,
or some interest therein,” Black's Law Dictionary
152 (4th rev. ed.1968), and to “alienate” is “[t]o
convey; to transfer the title to property,”id., at
96.We think it fair to say that Liv did not assign or
alienate anything to William or to the Estate later
standing in his shoes.

The Fifth Circuit saw the waiver as an assignment
or alienation to the Estate, thinking that Liv's
waiver transferred the SIP benefits to whoever
would be next in line; without a designated contin-
gent beneficiary, the Estate would take them. The
court found support in the applicable Treasury De-
partment regulation that defines “assignment” and
“alienation” to include

“[a]ny direct or indirect arrangement (whether re-
vocable or irrevocable) whereby a party acquires
from a participant or beneficiary a right or in-
terest enforceable against the plan in, or to, all or
any part of a plan benefit payment which is, or
may become, payable to the participant or benefi-
ciary.”26 CFR § 1.401(a)-13(c)(1)(ii) (2008).

See Boggs v. Boggs, 520 U.S. 833, 851-852, 117
S.Ct. 1754, 138 L.Ed.2d 45 (1997) (relying upon
the regulation to interpret the meaning of
“assignment” and “alienation” in § 1056(d)(1)).
The Circuit treated Liv's waiver as an “ ‘indirect ar-
rangement’ “ whereby the Estate gained an
“ ‘interest enforceable against the plan.’ “ 497 F.3d,
at 430.

Casting the alienation net this far, though, raises
questions that leave one in doubt. Although it is
possible to speak of the waiver as an “arrangement”
having the indirect effect of a transfer to the next
possible beneficiary, it would be odd usage to speak
of an estate as the transferee of its own decedent's
property, just as it would be to speak of the de-
cedent in his lifetime as his own transferee. And
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treating the estate or even the ultimate estate bene-
ficiary as the assignee or transferee would be
strange under the terms of the regulation: it would
be hard to say the estate or future beneficiary
“acquires” a right or interest when at the time of the
waiver there was no estate and the beneficiary of a
future estate might be anyone's guess. If there were
a contingent beneficiary (or the participant made a
subsequent designation) the estate would get no in-
terest; as for an estate beneficiary, the identity
could ultimately turn on the law of intestacy ap-
plied to facts as yet unknown, or on the contents of
the participant's subsequent will, or simply on the
participant's future exercise of (or failure to invoke)
the power to designate a new beneficiary directly
under the terms of the plan. Thus, if such a waiver
created an “arrangement” assigning or transferring
anything under the statute, the assignor would be
blindfolded, operating, at best, on the fringe of
what “assignment” or “alienation” normally sug-
gests.

The questionability of this broad reading is con-
firmed by exceptions to it that are apparent right off
the bat. Take the case of a surviving spouse's in-
terest in pension benefits, for example. Depending
on the circumstances, a surviving spouse has a right
to a survivor's annuity or to a lump-sum payment
on the death of the participant, unless the spouse
has waived the right and the participant has elimin-
ated the survivor annuity benefit or designated a
different beneficiary. See Boggs,supra, at 843;29
U.S.C. §§ 1055(a), (b)(1)(C), (c)(2). This waiver by
a spouse is plainly not barred by the antialienation
provision. Likewise, DuPont concedes that a quali-
fied disclaimer under the Tax Code, which allows a
party to refuse an interest in property and thereby
eliminate federal tax, would not violate the antiali-
enation provision. See Brief for Respondents 21-23;
26 U.S.C. § 2518. In each example, though, we fail
to see how these waivers would be permissible un-
der the Fifth Circuit's reading of the statute and reg-
ulation.

*6 Our doubts, and the exceptions that call the Fifth

Circuit's reading into question, point us toward au-
thority we have drawn on before, the law of trusts
that “serves as ERISA's backdrop.” Beck v. PACE
Int'l Union, 551 U.S. 96, 101, 127 S.Ct. 2310, 168
L.Ed.2d 1 (2007). We explained before that §
1056(d)(1) is much like a spendthrift trust provision
barring assignment or alienation of a benefit, see
Boggs,supra, at 852, and the cognate trust law is
highly suggestive here. Although the beneficiary of
a spendthrift trust traditionally lacked the means to
transfer his beneficial interest to anyone else, he did
have the power to disclaim prior to accepting it, so
long as the disclaimer made no attempt to direct the
interest to a beneficiary in his stead. See 2 Restate-
ment (Third) of Trusts § 58(1), Comment c, p. 359
(2001) (“A designated beneficiary of a spendthrift
trust is not required to accept or retain an interest
prescribed by the terms of the trust .... On the other
hand, a purported disclaimer by which the benefi-
ciary attempts to direct who is to receive the in-
terest is a precluded transfer”); E. Griswold, Spend-
thrift Trusts § 524, p. 603 (2d ed. 1947) (“The
American cases, though not entirely clear, generally
take the view that the interest under a spendthrift
trust may be disclaimed”); Roseberry v. Moncure,
245 Va. 436, 439, 429 S.E.2d 4, 6 (1993) (“ ‘If a
trust is created without notice to the beneficiary or
the beneficiary has not accepted the beneficial in-
terest under the trust, he can disclaim’ “ (quoting 1
A. Scott & W. Fratcher, Law of Trusts § 36.1, p.
389 (4th ed.1987) (hereinafter Fratcher))).

We do not mean that the whole law of spendthrift
trusts and disclaimers turns up in § 1056(d)(1), but
the general principle that a designated spendthrift
can disclaim his trust interest magnifies the improb-
ability that a statute written with an eye on the old
law would effectively force a beneficiary to take an
interest willy-nilly. Common sense and common
law both say that “[t]he law certainly is not so ab-
surd as to force a man to take an estate against his
will.”Townson v. Tickell, 3 Barn. & Ald. 31, 36,
106 Eng. Rep. 575, 576-577 (K.B.1819).FN6

FN6. DuPont argues that Liv's waiver
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would have been an invalid disclaimer at
common law because it was given for con-
sideration in the divorce settlement. But
the authorities DuPont cites fail to support
the proposition that a beneficiary's other-
wise valid disclaimer was invalid at com-
mon law because she received considera-
tion. See Roseberry v. Moncure, 245 Va.,
at 439, 429 S.E.2d, at 6; Smith v. Bank of
Del., 43 Del.Ch. 124, 126-127, 219 A.2d
576, 577 (1966); Preminger v. Union Bank
& Trust Co., 54 Mich.App. 361, 368-369,
220 N.W.2d 795, 798-799 (1974); 4
Fratcher § 337.1 (4th ed.1989); 1 Restate-
ment (Second) of Trusts § 36, Comment c
(1957). It is true that the receipt of consid-
eration prevents a beneficiary from making
a qualified disclaimer for gift tax purposes,
see 26 CFR § 25.2518-2 (2008), and there
is common law authority for the proposi-
tion that a renunciation by a devisee is in-
effective against existing creditors if “it is
shown that those who would take such
property on renunciation had agreed to pay
to the devisee something of value in con-
sideration of such renunciation.” 6 W.
Bowe & D. Parker, Page on Law of Wills §
49.5, p. 48 (2005); see also Schoonover v.
Osborne, 193 Iowa 474, 478-479, 187
N.W. 20, 22 (1922). But at common law
the receipt of consideration did not neces-
sarily render a disclaimer invalid. See
Commerce Trust Co. v. Fast, 396 S.W.2d
683, 686-687 (Mo.1965); Central Nat.
Bank v. Eells, 5 Ohio Misc. 187, 189-192,
215 N.E.2d 77, 80-81 (Ohio
Prob.Ct.1965); In re Wimperis [1914] 1
Ch. 502, 508-510; see also In re Estate of
Baird, 131 Wash.2d 514, 519, n. 5, 933
P.2d 1031, 1034, n. 5 (1997). In any event,
our point is not that Liv's waiver was a val-
id disclaimer at common law: only that
reading the terms of 29 U.S.C. §
1056(d)(1) to bar all non-QDRO waivers is
unsound in light of background common

law principles.

The Treasury is certainly comfortable with the state
of the old law, for the way it reads its own regula-
tion “no party ‘acquires from’ a beneficiary a ‘right
or interest enforceable against the plan’ pursuant to
a beneficiary's waiver of rights where the benefi-
ciary does not attempt to direct her interest in pen-
sion benefits to another person.”Brief for United
States as Amicus Curiae 18. And, being neither
“plainly erroneous [n]or inconsistent with the regu-
lation,” the Treasury Department's interpretation of
its regulation is controlling. Auer v. Robbins, 519
U.S. 452, 461, 117 S.Ct. 905, 137 L.Ed.2d 79
(1997).FN7

FN7. It is true that the Government's posi-
tion regarding the applicability of the anti-
alienation provision to a waiver has fluctu-
ated. The Labor Department previously
took the position that “application of such
a federal common-law waiver rule to pen-
sion plans would conflict with ERISA's
anti-alienation provision.”Brief for Secret-
ary of Labor as Amicus Curiae 16 in Keen
v. Weaver, No. 01-0447 (Tex.2003). And it
likewise asserted that “waiver of pension
benefits is generally impermissible under
[§ 1056(d)(1) ].” Brief for Secretary of
Labor as Amicus Curiae 5 in In re Estate
of Egelhoff, No. 67626-7 (Wash.2001).
The Labor Department has reconsidered
that view and has now taken the Treasury's
position. Brief for United States as Amicus
Curiae 20, n. 6. But “the change in inter-
pretation alone presents no separate ground
for disregarding the [Treasury's and the
Labor] Department's present interpreta-
tion.” Long Island Care at Home, Ltd. v.
Coke, 551 U.S. 158, 171, 127 S.Ct. 2339,
168 L.Ed.2d 54 (2007). Nor does the fact
that the interpretation is stated in a legal
brief make it unworthy of deference, as
“[t]here is simply no reason to suspect that
the interpretation does not reflect the
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agency's fair and considered judgment on
the matter in question.” Auer, 519 U.S., at
462.

*7 The Fifth Circuit found “significant support” for
its contrary holding in the QDRO subsections, reas-
oning that “[i]n the marital-dissolution context, the
QDRO provisions supply the sole exception to the
anti-alienation provision,” 497 F.3d, at 430, a point
that echoes in DuPont's argument here. But the neg-
ative implication of the QDRO language is not that
simple. If a QDRO provided a way for a former
spouse like Liv merely to waive benefits, this
would be powerful evidence that the antialienation
provision was meant to deny any effect to a waiver
within a divorce decree but not a QDRO, else there
would have been no need for the QDRO exception.
But this is not so, and DuPont's argument rests on a
false premise. In fact, a beneficiary seeking only to
relinquish her right to benefits cannot do this by a
QDRO, for a QDRO by definition requires that it be
the “creat[ion] or recogni[tion of] the existence of
an alternate payee's right to, or assign[ment] to an
alternate payee [of] the right to, receive all or a por-
tion of the benefits payable with respect to a parti-
cipant under a plan.”29 U.S.C. §
1056(d)(3)(B)(i)(I). There is no QDRO for a simple
waiver; there must be some succeeding designation
of an alternate payee.FN8Not being a mechanism
for simply renouncing a claim to benefits, then, the
QDRO provisions shed no light on whether a bene-
ficiary may waive by a non-QDRO.

FN8. Even if one understands Liv's waiver
to have resulted somehow in her interest
reverting to William, he does not qualify
as an “alternate payee,” which is defined
by statute as “any spouse, former spouse,
child, or other dependent of a participant
who is recognized by a domestic relations
order as having a right to receive all, or a
portion of, the benefits payable under a
plan with respect to such participant.”29
U.S.C. § 1056(d)(3)(K).

In sum, Liv did not attempt to direct her interest in

the SIP benefits to the Estate or any other potential
beneficiary, and accordingly we think that the bet-
ter view is that her waiver did not constitute an as-
signment or alienation rendered void under the
terms of § 1056(d)(1).

B

DuPont has three other reasons for saying that Liv's
waiver was barred by ERISA. They are unavailing.

First, it argues that even if the waiver is not an as-
signment or alienation barred under the terms of §
1056(d)(1), § 1056(d)(3)(A) still prohibits it, in
providing that § 1056(d)(1)“shall apply to the cre-
ation, assignment, or recognition of a right to any
benefit payable with respect to a participant pursu-
ant to a domestic relations order [that is not a
QDRO].” At the very least, DuPont reasons, Liv's
waiver included a “recognition” of William's rights
with respect to the SIP benefits. But DuPont over-
looks the point that when subsection (d)(3)(A)
provides that the bar to assignments or alienations
extends to non-QDRO domestic relations orders, it
does nothing to expand the scope of prohibited as-
signment and alienation under subsection (d)(1).
Whether Liv's action is seen as a waiver or as a do-
mestic relations order that incorporated a waiver,
subsection (d)(1) does not cover it and §
1056(d)(3)(A) does not independently bar it.

Second, DuPont relies upon §
1056(d)(3)(H)(iii)(II), providing that if a domestic
relations order is not a QDRO, “the plan adminis-
trator shall pay the segregated amounts (including
any interest thereon) to the person or persons who
would have been entitled to such amounts if there
had been no order.”According to DuPont, because
the divorce decree was not a QDRO this provision
calls for paying benefits as if there had been no or-
der. But DuPont has wrenched this language out of
its setting, reading clause (iii) of subparagraph (H)
as if there were no clause (i):

*8 “During any period in which the issue of

--- S.Ct. ---- Page 9
--- S.Ct. ----, 2009 WL 160440 (U.S.), 09 Cal. Daily Op. Serv. 957
(Cite as: 2009 WL 160440 (U.S.))

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.

Case 1:07-cv-00644-WDM-KLM     Document 135-2      Filed 01/27/2009     Page 10 of 14

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1997053629&ReferencePosition=462
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1997053629&ReferencePosition=462
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1997053629&ReferencePosition=462
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2012920329&ReferencePosition=430
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=29USCAS1056&FindType=L&ReferencePositionType=T&ReferencePosition=SP_4c990000742f1
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=29USCAS1056&FindType=L&ReferencePositionType=T&ReferencePosition=SP_4c990000742f1
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=29USCAS1056&FindType=L&ReferencePositionType=T&ReferencePosition=SP_f2890000f1522
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=29USCAS1056&FindType=L&ReferencePositionType=T&ReferencePosition=SP_f2890000f1522
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=29USCAS1056&FindType=L&ReferencePositionType=T&ReferencePosition=SP_e07e0000a9f57
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=29USCAS1056&FindType=L&ReferencePositionType=T&ReferencePosition=SP_e07e0000a9f57
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=29USCAS1056&FindType=L&ReferencePositionType=T&ReferencePosition=SP_e07e0000a9f57
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=29USCAS1056&FindType=L&ReferencePositionType=T&ReferencePosition=SP_e9210000ba603
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=29USCAS1056&FindType=L&ReferencePositionType=T&ReferencePosition=SP_e07e0000a9f57
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=29USCAS1056&FindType=L&ReferencePositionType=T&ReferencePosition=SP_e9210000ba603
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=29USCAS1056&FindType=L&ReferencePositionType=T&ReferencePosition=SP_e9210000ba603
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=29USCAS1056&FindType=L&ReferencePositionType=T&ReferencePosition=SP_0123000089ab5


whether a domestic relations order is a qualified
domestic relations order is being determined ...
the plan administrator shall separately account
for the amounts (hereinafter in this subparagraph
referred to as the ‘segregated amounts') which
would have been payable to the alternate payee
during such period if the order had been determ-
ined to be a qualified domestic relations order.”§
1056(d)(3)(H)(i).

Thus it is clear that subparagraph (H) speaks of a
domestic relations order that distributes certain be-
nefits (the “segregated amounts”) to an alternate
payee, when the question for the plan administrator
is whether the order is effective as a QDRO. That is
the circumstance in which, for want of a QDRO,
clause (iii) tells the plan administrator not to pay
the alternate, but to distribute the segregated
amounts as if there had been no order. Clause (iii)
does not, as DuPont suggests, state a general rule
that a non-QDRO domestic relations order is a
nullity in any proceeding that would affect the de-
termination of a beneficiary. And of course clause
(iii) says nothing here at all; the divorce decree
names no alternate payee, and there are con-
sequently no “segregated amounts.”

Third, DuPont claims that a plan cannot recognize a
waiver of benefits in a non-QDRO divorce decree
because ERISA preempts “any and all State laws
insofar as they may now or hereafter relate to any
employee benefit plan,” with “State law” being
defined to include “decisions” or “other State ac-
tion having the effect of law.”FN9 §§ 1144(a),
(c)(1). DuPont says that Liv's waiver, expressed in
a state-court decision and related to an employee
benefit plan, is thus preempted. But recognizing a
waiver in a divorce decree would not be giving ef-
fect to state law; the argument is that the waiver
should be treated as a creature of federal common
law, in which case its setting in a state divorce de-
cree would be only happenstance. A court would
merely be applying federal law to a document that
might also have independent significance under
state law. See, e.g., Melton v. Melton, 324 F.3d

941, 945-946 (C.A.7 2003); Clift v. Clift, 210 F.3d
268, 271-272 (C.A.5 2000); Lyman Lumber Co. v.
Hill, 877 F.2d 692, 693-694 (C.A.8 1989).

FN9. This preemption provision does not
apply to QDROs. See § 1144(b)(7).

III

[2] The waiver's escape from inevitable nullity un-
der the express terms of the antialienation clause
does not, however, control the decision of this case,
and the question remains whether the plan adminis-
trator was required to honor Liv's waiver with the
consequence of distributing the SIP balance to the
Estate.FN10We hold that it was not, and that the
plan administrator did its statutory ERISA duty by
paying the benefits to Liv in conformity with the
plan documents.

FN10. Despite our following answer to the
question here, our conclusion that §
1056(d)(1) does not make a nullity of a
waiver leaves open any questions about a
waiver's effect in circumstances in which it
is consistent with plan documents. Nor do
we express any view as to whether the Es-
tate could have brought an action in state
or federal court against Liv to obtain the
benefits after they were distributed. Com-
pare Boggs v. Boggs, 520 U.S. 833, 853,
117 S.Ct. 1754, 138 L.Ed.2d 45 (1997) (“If
state law is not preempted, the diversion of
retirement benefits will occur regardless of
whether the interest in the pension plan is
enforced against the plan or the recipient
of the pension benefit”), with Sweebe v.
Sweebe, 474 Mich. 151, 156-159, 712
N.W.2d 708, 712-713 (2006)
(distinguishing Boggs and holding that
“while a plan administrator must pay bene-
fits to the named beneficiary as required by
ERISA,” after the benefits are distributed
“the consensual terms of a prior contractu-
al agreement may prevent the named bene-
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ficiary from retaining those proceeds”);
Pardee v. Pardee, 2005 OK CIV APP. 27,
¶¶ 20, 27, 112 P.3d 308, 313-314, 315-316
(2004) (distinguishing Boggs and holding
that ERISA did not preempt enforcement
of allocation of ERISA benefits in state-
court divorce decree as “the pension plan
funds were no longer entitled to ERISA
protection once the plan funds were dis-
tributed”).

ERISA requires “[e]very employee benefit plan
[to] be established and maintained pursuant to a
written instrument,”29 U.S.C. § 1102(a)(1),
“specify[ing] the basis on which payments are
made to and from the plan,”§ 1102(b)(4). The plan
administrator is obliged to act “in accordance with
the documents and instruments governing the plan
insofar as such documents and instruments are con-
sistent with the provisions of [Title I] and [Title IV]
of [ ERISA],”§ 1104(a)(1)(D), and the Act
provides no exemption from this duty when it
comes time to pay benefits. On the contrary, §
1132(a)(1)(B) (which the Estate happens to invoke
against DuPont here) reinforces the directive, with
its provision that a participant or beneficiary may
bring a cause of action “to recover benefits due to
him under the terms of his plan, to enforce his
rights under the terms of the plan, or to clarify his
rights to future benefits under the terms of the
plan.”

*9 The Estate's claim therefore stands or falls by
“the terms of the plan,” § 1132(a)(1)(B), a straight-
forward rule of hewing to the directives of the plan
documents that lets employers “ ‘establish a uni-
form administrative scheme, [with] a set of stand-
ard procedures to guide processing of claims and
disbursement of benefits.’ “ FN11 Egelhoff v. Egel-
hoff, 532 U.S. 141, 148, 121 S.Ct. 1322, 149
L.Ed.2d 264 (2001) (quoting Fort Halifax Packing
Co. v. Coyne, 482 U.S. 1, 9, 107 S.Ct. 2211, 96
L.Ed.2d 1 (1987)); see also Curtiss-Wright Corp. v.
Schoonejongen, 514 U.S. 73, 83, 115 S.Ct. 1223,
131 L.Ed.2d 94 (1995) ( ERISA's statutory scheme

“is built around reliance on the face of written plan
documents”). The point is that by giving a plan par-
ticipant a clear set of instructions for making his
own instructions clear, ERISA forecloses any justi-
fication for enquiries into nice expressions of in-
tent, in favor of the virtues of adhering to an un-
complicated rule: “simple administration,
avoid[ing] double liability, and ensur[ing] that be-
neficiaries get what's coming quickly, without the
folderol essential under less-certain rules.” Fox
Valley & Vicinity Const. Workers Pension Fund v.
Brown, 897 F.2d 275, 283 (C.A.7 1990)
(Easterbrook, J., dissenting).

FN11. We express no view regarding the
ability of a participant or beneficiary to
bring a cause of action under 29 U.S.C. §
1132(a)(1)(B) where the terms of the plan
fail to conform to the requirements of
ERISA and the party seeks to recover un-
der the terms of the statute.

And the cost of less certain rules would be too
plain. Plan administrators would be forced “to ex-
amine a multitude of external documents that might
purport to affect the dispensation of benefits,” Alto-
belli v. IBM Corp., 77 F.3d 78, 82-83 (C.A.4 1996)
(Wilkinson, C. J., dissenting), and be drawn into lit-
igation like this over the meaning and enforceabil-
ity of purported waivers. The Estate's suggestion
that a plan administrator could resolve these sorts
of disputes through interpleader actions merely re-
states the problem with the Estate's position: it
would destroy a plan administrator's ability to look
at the plan documents and records conforming to
them to get clear distribution instructions, without
going into court.

The Estate of course is right that this guarantee of
simplicity is not absolute. The very enforceability
of QDROs means that sometimes a plan adminis-
trator must look for the beneficiaries outside plan
documents notwithstanding § 1104(a)(1)(D); §
1056(d)(3)(J) provides that a “person who is an al-
ternate payee under a [QDRO] shall be considered
for purposes of any provision of [ ERISA] a benefi-
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ciary under the plan.”But this in effect means that a
plan administrator who enforces a QDRO must be
said to enforce plan documents, not ignore them. In
any case, a QDRO enquiry is relatively discrete,
given the specific and objective criteria for a do-
mestic relations order that qualifies as a
QDRO,FN12 see §§ 1056(d)(3)(C), (D), require-
ments that amount to a statutory checklist working
to “spare [an administrator] from litigation-fo-
menting ambiguities,” Metropolitan Life Ins. Co. v.
Wheaton, 42 F.3d 1080, 1084 (C.A.7 1994). This is
a far cry from asking a plan administrator to figure
out whether a claimed federal common law waiver
was knowing and voluntary, whether its language
addressed the particular benefits at issue, and so
forth, on into factually complex and subjective de-
terminations. See, e.g.,Altobelli,supra, at 83
(Wilkinson, C. J., dissenting) (“[W]aiver provisions
are often sweeping in their terms, leaving their pre-
cise effect on plan benefits unclear”); Mohamed v.
Kerr, 53 F.3d 911, 915 (C.A.8 1995) (making
“fact-driven determination” that marriage termina-
tion agreement constituted a valid waiver under
federal common law).

FN12. To qualify as a QDRO, a divorce
decree must “clearly specif[y]” the name
and last known mailing address of the par-
ticipant and the name and mailing address
of each alternate payee covered by the or-
der; the amount or percentage of the parti-
cipant's benefits to be paid by the plan to
each such alternate payee or the manner in
which such amount or percentage is to be
determined; the number of payments or
period to which the order applies; and each
plan to which such order applies. §
1056(d)(3)(C). A domestic relations order
cannot qualify as a QDRO if it requires a
plan to provide any type or form of benefit,
or any option, not otherwise provided un-
der the plan; requires the plan to provide
increased benefits; or requires the payment
of benefits to an alternate payee that are re-
quired to be paid to another alternate payee

under another order previously determined
to be a QDRO. § 1056(d)(3)(D). A plan is
required to establish written procedures for
determining whether a domestic relations
order is a QDRO.§ 1056(d)(3)(G)(ii).

*10 These are good and sufficient reasons for hold-
ing the line, just as we have done in cases of state
laws that might blur the bright-line requirement to
follow plan documents in distributing benefits. Two
recent preemption cases are instructive here. Boggs
v. Boggs, 520 U.S. 833, 117 S.Ct. 1754, 138
L.Ed.2d 45, held that ERISA preempted a state law
permitting the testamentary transfer of a nonparti-
cipant spouse's community property interest in un-
distributed pension plan benefits. We rejected the
entreaty to create “through case law ... a new class
of persons for whom plan assets are to be held and
administered,” explaining that “[t]he statute is not
amenable to this sweeping extratextual
extension.” Id., at 850.And in Egelhoff we held that
ERISA preempted a state law providing that the
designation of a spouse as the beneficiary of a non-
probate asset is revoked automatically upon di-
vorce. 532 U.S., at 143. We said the law was at
fault for standing in the way of making payments
“simply by identifying the beneficiary specified by
the plan documents,” id., at 148, and thus for pur-
porting to “undermine the congressional goal of
‘minimiz[ing] the administrative and financial bur-
den[s]’ on plan administrators,” id., at 149-150
(quoting Ingersoll-Rand Co. v. McClendon, 498
U.S. 133, 142, 111 S.Ct. 478, 112 L.Ed.2d 474
(1990)); see Egelhoff,supra, at 147, n. 1
(identifying “the conflict between the plan docu-
ments (which require making payments to the
named beneficiary) and the statute (which requires
making payments to someone else)”).

What goes for inconsistent state law goes for a fed-
eral common law of waiver that might obscure a
plan administrator's duty to act “in accordance with
the documents and instruments.”See Mertens v. He-
witt Associates, 508 U.S. 248, 259, 113 S.Ct. 2063,
124 L.Ed.2d 161 (1993) (“The authority of courts
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to develop a ‘federal common law’ under ERISA...
is not the authority to revise the text of the stat-
ute”). And this case does as well as any other in
pointing out the wisdom of protecting the plan doc-
uments rule. Under the terms of the SIP Liv was
William's designated beneficiary. The plan
provided an easy way for William to change the
designation, but for whatever reason he did not.
The plan provided a way to disclaim an interest in
the SIP account, but Liv did not purport to follow
it.FN13The plan administrator therefore did exactly
what § 1104(a)(1)(D) required: “the documents
control, and those name [the ex-wife].” McMillan v.
Parrott, 913 F.2d 310, 312 (C.A.6 1990).

FN13. The Estate does not contend that
Liv's waiver was a valid disclaimer under
the terms of the plan. We do not address a
situation in which the plan documents
provide no means for a beneficiary to re-
nounce an interest in benefits.

*11 It is no answer, as the Estate argues, that Willi-
am's beneficiary-designation form should not con-
trol because it is not one of the “documents and in-
struments governing the plan” under §
1104(a)(1)(D) and was not treated as a plan docu-
ment by the plan administrator. That is beside the
point. It is uncontested that the SIP and the sum-
mary plan description are “documents and instru-
ments governing the plan.”See Curtiss-Wright
Corp., 514 U.S., at 84 (explaining that 29 U.S.C. §§
1024(b)(2) and (b)(4) require a plan administrator
to make available the “governing plan documents”).
Those documents provide that the plan administrat-
or will pay benefits to a participant's designated be-
neficiary, with designations and changes to be
made in a particular way. William's designation of
Liv as his beneficiary was made in the way re-
quired; Liv's waiver was not.FN14

FN14. The Estate also contends that re-
quiring a plan administrator to distribute
benefits in conformity with plan docu-
ments will allow a beneficiary who
murders a participant to obtain benefits un-

der the terms of the plan. The “slayer” case
is not before us, and we do not address it.
See Egelhoff v. Egelhoff, 532 U.S. 141,
152, 121 S.Ct. 1322, 149 L.Ed.2d 264
(2001) (declining to decide whether
ERISA preempts state statutes forbidding
a murdering heir from receiving property
as a result of the killing).

IV

Although Liv's waiver was not rendered a nullity by
the terms of § 1056, the plan administrator properly
distributed the SIP benefits to Liv in accordance
with the plan documents. The judgment of the
Court of Appeals is affirmed on the latter ground.

It is so ordered.

U.S.,2009.
Kennedy v. Plan Adm'r for DuPont Sav. and Inv.
Plan
--- S.Ct. ----, 2009 WL 160440 (U.S.), 09 Cal.
Daily Op. Serv. 957
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 07-cv-00644-WDM-KLM

EDWARD J. KERBER,
NELSON B. PHELPS, 
JOANNE WEST,
NANCY A. MEISTER,
THOMAS J. INGEMANN, JR.,
MARTHA A. LENSINK,
SAMUEL G. STRIZICH,
Individually, and as Representative of plan participants
and plan beneficiaries of the QWEST GROUP LIFE INSURANCE PLAN, 

Plaintiffs,
vs.

QWEST GROUP LIFE INSURANCE PLAN, 
QWEST EMPLOYEES BENEFIT COMMITTEE,
QWEST PLAN DESIGN COMMITTEE,
QWEST COMMUNICATIONS INTERNATIONAL, INC.,

Defendants.
______________________________________________________________________
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